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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
NICOLAUS LO EROLIN,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45203
ADA COUNTY NO. CR01-17-2570

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to an agreement with the State, Nicolaus Lo Erolin pled guilty to lewd conduct
with a minor under the age of sixteen. The district court sentenced him to ten years, with two
years fixed, and declined to follow the presentence investigator’s recommendation for retained
jurisdiction, and declined to grant Mr. Erolin’s subsequent motion for reduction of sentence
under Rule 35. On appeal, Mr. Erolin argues that the district court abused its discretion by
declining to retain jurisdiction, and by denying his request for a sentence reduction, in light of
the additional information he presented.
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Statement of the Facts and Course of Proceedings
Mr. Erolin admitted to a police officer that he had sexual contact with a thirteen-year old
girl he met on a teenage dating website. (PSI, p.42.)1 Mr. Erolin was twenty-nine at the time,
but had presented himself as being nineteen on the website. (PSI, p.42.) The State charged him
with two counts of lewd conduct with a minor under the age of sixteen. (R., pp.6, 34.) Pursuant
to the terms of an agreement with the State, Mr. Erolin pled guilty to one count and agreed to
participate in a psychosexual evaluation (“PSE”) and a presentence investigation (“PSI”); he also
agreed to admit violating his probation in his 2012 computer fraud case.2 (R., p.46; 3/30/17
Tr., p.4, Ls.7-20, p.18, Ls.10-14.) In exchange, the State agreed to dismiss the remaining count,
and to limit its sentencing recommendation to five years fixed, followed by fifteen years
indeterminate, to be served concurrently with the sentence imposed in the 2012 case. (R., p.48;
3/30/17 Tr., p.4, Ls.7-20.)
The results of the PSE indicated Mr. Erolin presented a moderate risk to re-offend and
that he was amenable to treatment. (PSI, pp.314, 326.) Based on level of assessed need, risk,
and other protective factors, the PSI writer recommended retained jurisdiction, noting Mr. Erolin
would be best served completing a placement to address his sexual offense and other assessed
criminogenic needs. (PSI, p.17.) At the sentencing hearing, Mr. Erolin addressed the court at
length, acknowledging the harm he had cause and expressing his deep remorse for his conduct.
(6/12/17 Tr., p.8, L.9 – p.16, L.2.) He asked the district court to grant him probation, or
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Citations to the Presentence Investigation Report and attached materials, including the
psychosexual evaluation, will use the designation “PSI” and will include the page numbers
associated with the 340-page electronic file containing those documents.
2
At the time of the alleged offenses, Mr. Erolin was on probation for a 2012 computer fraud
conviction; the State sought to revoke probation in that case as a result of new felony charges.
(PSI, p.240.)
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alternatively, to retain jurisdiction. (6/12/17 Tr., p.8, Ls.3-7.) However, the district court chose
to focus on a penalty, and sentenced Mr. Erolin to two years fixed, with eight years
indeterminate, without probation, and without retaining jurisdiction. (6/12/17 Tr., p.20, L.11 –
p.21, L.7.)
Mr. Erolin filed a motion pursuant to Rule 35 requesting a six-month reduction of his
sentence, and in connection with the motion he submitted a letter detailing his accomplishments
during the four months since his sentencing, along with his improved cognitive thoughts.
(R., pp.73, 75; Aug.R., p.1)3 The district court denied the motion. (Aug.R.p.4)
Mr. Erolin filed a notice of appeal that is timely from both the judgment and the district
court’s order denying his Rule 35 motion.

I.A.R. 17(e)(1)(C). (R., p.68.)

On appeal, he

challenges the district court’s sentencing decisions as an abuse of discretion.

ISSUE
Did the district court abuse its discretion by declining to place Mr. Erolin on probation, or retain
jurisdiction, and by declining to reduce the sentence in light of the additional information
Mr. Erolin presented with his Rule 35 motion?
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The Letter from Nicholas Erolin, filed October 4, 2017, in connection with his Rule 35 motion,
and the Order Denying Motion For Reconsideration under ICR 35, filed October 31, 2017, are
the subject of the Appellant’s Motion To Augment The Record, filed contemporaneously with
this Appellant’s Brief.
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ARGUMENT
The District Court Abused Its Discretion By Declining To Place Mr. Erolin On Probation, Or
Retain Jurisdiction, And By Declining To Reduce The Sentence In Light Of The Additional
Information Mr. Erolin Presented With His Rule 35 Motion
A.

Introduction
The facts and circumstances of this case presented at the time of sentencing, and those

subsequently offered in connection with Mr. Erolin’s request for a sentence reduction,
demonstrate that Mr. Erolin is amenable to treatment and was an appropriate candidate for
probation. The district court abused its discretion when it disregarded those facts in favor of
exacting a penalty, and declined to grant probation or retain jurisdiction, and when it denied
Mr. Erolin’s request for a sentence reduction.
B.

Standard Of Review
Where a defendant challenges his sentence as excessively harsh, the appellate court will

conduct an independent review of the record giving consideration to the nature of the offense, the
character of the offender, and the protection of the public interest. State v. Miller, 151 Idaho
828, 834 (2011). The Court reviews the district court’s sentencing decisions for an abuse of
discretion, which occurs if the district court imposed a sentence that is unreasonable, and thus
excessive, “under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002);
State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears
necessary to accomplish the primary objective of protecting society and to achieve any or all of
the related goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834. The
decision whether to grant or continue probation, instead of requiring confinement, is also a
matter within the trial court’s discretion. Toohill, 103 Idaho at 568. “The purpose of probation
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is to give the defendant an opportunity to be rehabilitated under proper control and supervision.”
State v. Mummert, 98 Idaho 452, 454 (1977).
The district court also has the discretion to retain jurisdiction. See I.C. § 19–2601(4).
The primary purpose of retaining jurisdiction after imposing a sentence is to afford the trial court
additional time for evaluation of the defendant’s rehabilitation potential and suitability for
probation. State v. Jones, 141 Idaho 673, 677 (Ct. App. 2005). The sentencing court’s refusal to
retain jurisdiction is not an abuse of discretion if the court already has sufficient information
upon which to conclude that the defendant is not a suitable candidate for probation. Id. at 677.
A motion for reduction of sentence under Rule 35 is a plea for leniency, and this Court reviews
the denial of the motion for an abuse of discretion. State v. Huffman, 144 Idaho 201, 203 (2007).
“The criteria for examining rulings denying the requested leniency are the same as those applied
in determining whether the original sentence was reasonable.” State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994).

C.

The District Court Abused Its Discretion By Declining To Grant Probation, Or Retain
Jurisdiction, And By Denying Mr. Erolin’s Rule 35 Request For A Six-Month Reduction
Mr. Erolin was an ideal candidate for probation, and at least should have been granted an

opportunity to demonstrate his potential during a period of retained jurisdiction with a rider.
(PSI, p.17.) He has consistently acknowledged his behavior was wrong; he told the court
numerous times that he is ashamed of his actions, and has personally apologized to the court, his
victim’s parents, and to his own family. (PSI, pp.126, 129, 131; 6/12/17 Tr., p.12, Ls.1-5.)
Mr. Erolin is amenable to treatment, as reflected by the conclusions of his PSE. (PSI,
pp.314, 326.) He has no history of violence, and he does not use drugs nor abuse alcohol. (PSI,
pp.12, 13, 300-301.) He has fully cooperated with law enforcement and the courts throughout
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his ordeal, and he has accepted full responsibility for his actions and their consequences. (PSI,
pp.44, 126, 129, 131.)
Mr. Erolin knows that he needs help and he has begun to take steps toward his cognitive
rehabilitation. (PSI, p.127.) He has strong support from a loving family – factors that favor
probation. See State v. Coffin, 146 Idaho 166, 171 (Ct. App. 2008). His father served in the
United States Air Force for decades, and his mother continues to work as a certified nurse’s
assistant, at a home for seniors. (PSI, pp.85, 87.) He also has the support of an older brother,
Matthew, who appreciates Mr. Erolin for his good character and willingness to help others. (PSI,
p.87.) Prior to his incarceration, Mr. Erolin was an engaged member of his community, teaching
dance to all ages, volunteering his time and talent raising funds to fight cancer, and maintaining a
steady job as a valued employee. (PSI, pp.87, 290.) His friends and co-workers believe in
Mr. Erolin and are grateful for his contribution to their shared community. (PSI, p.89.)
Mr. Erolin also demonstrates the right attitude for success. He is bright, caring, and
hardworking (PSI, pp.85, 87, 89, 290), attributes that will help him become a fully law-abiding
individual. He is determined to learn from his past mistakes and to be a better person when he
re-enters the community. (PSI, p.127.) To that end, Mr. Erolin developed a ten-year “Release
Action Plan” which not only sets forth his broad goals for success, but details the specific steps
that are necessary, and to which he is committed to take, in the days, weeks, and years ahead to
reach that goal. (See PSI, pp.78-84.)
In his letter submitted after his sentencing, in connection with his Rule 35 motion,
Mr. Erolin describes his recent increased, positive recognition and growth, and his readiness to
begin the sex-offender treatment program. (Aug.R., p.1) As he explains in his letter, he can
begin those classes sooner if the court were to reduce his sentence. (Aug.R., p.1.)
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Given Mr. Erolin’s acceptance of responsibility and his remorse, his amenability to
treatment, and the tremendous support shown by his family and friends, the district court’s
refusal to consider probation or to retained jurisdiction, and its subsequent refusal to grant
Mr. Erolin’s request for a reduction of sentence, represent an abuse of the court’s sentencing
discretion.
CONCLUSION
Mr. Erolin respectfully requests that this Court reduce the fixed portion of his sentence as
it deems appropriate. Alternatively, he requests that his case be remanded to the district court for
a new sentencing hearing, with instructions that probation or retained jurisdiction be considered.
DATED this 11th day of January, 2018.

___________/s/______________
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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